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T

he willingness of insurance providers to issue
policies to landlords who accept tenants using
Section 8 vouchers1 is an issue at the intersection of
fair housing and the insurance industry that is gaining
prominence. Private investigation and action around
this issue is taking place across the country, as evidenced by lawsuits in state and federal court, and complaints filed with the federal Department of Housing
and Urban Development (HUD).2 These federal and
administrative complaints allege that, once insurance
providers become aware of the presence of Section 8
tenants at an insured property, they have either canceled the existing property insurance policy or required
a higher premium to continue coverage, and that these
actions have a disparate impact on protected groups,
such as racial minorities and people with disabilities,
thereby violating the Fair Housing Act (FHA).

practices likely violate the FHA under a disparate
impact theory of liability, due to the demographic statistics regarding voucher-holders versus the US population as a whole. Second, such policies open insurance
companies up to liability under an ever-changing
assortment of state and local laws that prohibit sourceof-income discrimination in the rental market. Finally,
based on the reasons landlords and communities give
for refusing Section 8 tenants, it is likely that insurance companies are using Section 8 status as a proxy
for other forms of discrimination, such that these policies function like traditional redlining, which has long
been illegal under the FHA. Accordingly, the insurance
industry would better serve itself, its customers, and
the goal of integrated housing by ceasing to consider
the presence of Section 8 tenants when performing risk
assessments and making underwriting decisions.

Despite this new focus on insurance industry practices
related to subsidized housing, there is little information
available on the subject. The actuarial statistics used by
underwriters in measuring the risk presented by Section 8
voucher-holders—if such statistics even exist—are not
publicly available.3 Although much has been written
about the reasons landlords refuse to participate in the
Section 8 program, no studies or commentaries exist
regarding similar decisions within the insurance industry.

The Section 8 Program
Congress established the Section 8 program as
part of the Housing and Community Development
Act of 1974.4 The program’s intent is to “aid[ ] lowincome families in obtaining a decent place to live
and … promot[e] economically mixed housing.”5

This article explains why a refusal to insure properties with Section 8 tenants, or charging higher rates for
coverage of such properties, creates potentially costly
risks for insurance companies. First, these insurance
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Under the Section 8 program, HUD enters into
annual contracts with local public housing authorities
(PHAs) to fund Section 8 vouchers. Housing assistance
is then provided to families or individuals, and the
participants are able to find their own housing in the
private market. Generally, to be eligible for a voucher,
a family’s income may not exceed 50 percent of the
median income for the metropolitan area or county
in which the family lives. With Section 8 assistance,
renters pay between 30 percent and 40 percent of their
incomes for rent, and federal funding pays the remaining amount of rent to landlords.6 At least 75 percent of
the vouchers issued by PHAs must be given to families who are “very low income,” meaning they make
30 percent or less of the area median income.7
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Multiple levels of screening determine who qualifies
for a Section 8 voucher. As an initial step, the PHA
verifies that the applicant family’s income does not
exceed the maximum threshold for that area.8 Due to
the high demand for vouchers, and the limited number
available, most PHAs maintain waitlists for Section 8
vouchers, so if a family is deemed income-eligible, it is
placed on the waitlist. The PHA then has the right to
apply local preferences if it has established any, such as
a preference for working families, in selecting families
from the waitlist.9
When a family is selected from the waitlist, both
the PHA and the property owners participating in the
Section 8 program have discretion to further screen
the applicants. The PHA can choose whether to conduct additional screening according to an established
plan, while the property owner may screen a family
for “family behavior or suitability for tenancy,” on the
basis of rental history factors such as “payment of rent
and utility bills,” “caring for a unit,” and “compliance
with other essential conditions of tenancy.”10 Often,
both PHAs and property owners look into an applicant’s credit history and criminal background.11
If an applicant family meets all eligibility criteria and
reaches mutually acceptable lease terms with the landlord, then the PHA inspects the unit to ensure that it
meets the applicable health and safety requirements and
that the rent is reasonable. Two contracts are executed:
the lease between the voucher-holder and landlord
and a housing assistance payment contract between the
landlord and PHA.12 Then, the family moves into the
unit and assumes the responsibilities of any tenant—to
pay the rent on time, to keep the unit in good condition, etc.—and the PHA assumes the responsibility of
providing the housing subsidy on time every month.
The Section 8 program was intended to decrease segregated housing patterns and the concentration of poverty by opening up areas of opportunity to low-income
families.13 Studies show that it has been only moderately successful in achieving these goals. Exclusionary
zoning in opportunity areas, landlord disinclination
to accept vouchers, and voucher-holders’ preferences
have all been found to contribute to Section 8 users
remaining concentrated in poor, racially segregated
neighborhoods.14 Further, there is some evidence that
low-income families using vouchers are actually more
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segregated by race and income, and more concentrated
in specific census tracts, than a comparable group of
low-income families without vouchers.15 However, in
jurisdictions with source-of-income protection laws,
voucher-holders tend to live in less racially segregated
areas, and are less clustered together within certain
census tracts.16
Disparate Impact Liability
under the Fair Housing Act
As explained in a previous article in this publication, disparate impact liability under the FHA is nothing new,17 and neither is the applicability of the FHA
to the insurance industry. As a federal district court
recently noted, “HUD … has long interpreted the
FHA as prohibiting discrimination in the provision of
homeowners insurance.”18 Indeed, HUD has issued a
regulation that explicitly prohibits “[r]efusing to provide … property or hazard insurance for dwellings or
providing such services or insurance differently because
of race, color, religion, sex, handicap, familial status, or
national origin.”19 A multitude of federal courts, too,
have held since the Fair Housing Amendments Act of
1988 that the FHA prohibits such discrimination.20 In
addition, every federal court of appeals to consider the
question has held that the FHA provides for disparate
impact liability,21 and for decades HUD has taken the
position that insurers are subject to disparate impact
claims.22 At least two federal courts have held that the
FHA allows for disparate impact claims against insurers,
as well.23 It bears repeating: disparate impact liability,
and specifically its application to the insurance industry,
is nothing new.24
Despite the longstanding consensus among the
courts and HUD regarding disparate impact liability
under the FHA, when HUD recently promulgated
a new regulation regarding the Fair Housing Act’s
Discriminatory Effects Standard (the Rule), the insurance industry erupted in protest.25 The Rule, which
went into effect on February 15, 2013, codifies the
proper analysis of disparate impact claims brought
under the FHA using a burden-shifting framework.26
First, a plaintiff must demonstrate that a housing
practice has a disparate effect on a protected group or
perpetuates racial segregation in housing. The burden
then shifts to the defendant to prove that its challenged
policy or practice has a valid business justification. If the
defendant does so, the burden shifts back to the plaintiff
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to prove that there are other, less discriminatory means
by which the defendant can serve the same interests.27
During a notice and comment period prior to the
Rule’s implementation, the insurance industry, represented by three trade groups, submitted comments to
HUD about the Rule.28 These comments expressed
concern about the Rule’s application to insurance practices on multiple bases, including that the regulation
could interfere with state regulation of insurance, that
a disparate impact standard of proof is inappropriate in
the context of insurance, due to the fact that “insurance
is risk-based and often based on a multivariate analysis,”
and that the burden of proof in the regulation would be
especially difficult for insurers to meet.29 The industry
also asked that insurance pricing be exempt from the
rule altogether, or that safe harbors be created “for certain risk-related factors.”30
HUD rejected the insurance industry’s concerns, and
confirmed the applicability of the Rule to insurance
practices as they relate to the provision of housing.31
The Rule, and HUD’s actions in issuing it, are now
under attack in the courts (including in a case granted
certiorari by the Supreme Court).32 Most pertinent
here, an insurance industry trade group, the Property
Casualty Insurers Association of America, Inc. (PCIA),
filed suit against HUD in the US District Court for
the Northern District of Illinois, seeking to “invalidate
the Rule as it relates to homeowners insurance … and
to enjoin HUD from applying the Rule to the homeowners insurance industry.”33 In a recent ruling on
motions to dismiss and for summary judgment filed by
both PCIA and HUD, the court in effect split the baby.
The court upheld the burden-shifting framework in the
disparate impact regulation, rejecting PCIA’s contention that it is contrary to law.34 However, the court also
ruled that HUD had acted arbitrarily and capriciously
by failing to adequately respond to the insurance
industry’s comments, in violation of the Administrative
Procedure Act.35 Accordingly, the court remanded the
case to HUD “for further explanation.”36
Although the PCIA decision represents a setback
for HUD’s enforcement of the Rule, it also confirms
the viability of disparate impact liability generally, and
of the Rule’s burden-shifting framework specifically.37
Moreover, the court simply held that HUD’s rulemaking had a procedural defect, not that the Rule was
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substantively defective. Finally, by remanding the case
to HUD, rather than simply ruling in PCIA’s favor, the
court gave the agency an opportunity to more clearly
and convincingly respond to the insurance industry’s
challenges to disparate impact liability. Thus, HUD
now has a second chance not only to prevail against
PCIA’s challenge, but also to strengthen the Rule’s
ability to withstand future challenges.
Assuming that HUD is able to adequately respond
to the insurance industry’s criticisms of the Rule, it will
apply equally to the provision of homeowners insurance
as it does to other practices related to housing. In addition, even if the Supreme Court ultimately holds that
disparate impact is no longer a viable theory of liability
under the federal FHA, it will not be the end of disparate impact liability for insurers. Many states have civil
rights laws, including fair housing laws, that recognize
disparate impact liability.38 Indeed, some states allow
disparate impact fair housing claims by statute, and
several other state supreme courts have found that disparate impact claims are implicitly encompassed by state
fair housing laws.39 Further, courts have held the type
of statistical information used in making out a prima
facie case of disparate impact liability to be probative
of intentional discrimination.40 Thus, as has been said
before, “[d]isparate impact analysis is here to stay.”41
It is therefore clear that property insurers run the
risk of eliciting private and public enforcement actions
when they use underwriting criteria that result in coverage decisions that have a disparate impact on protected
groups. The refusal to insure properties with Section 8
tenants, or the provision of such insurance on less favorable bases, are just such criteria. An analysis of this practice under HUD’s disparate impact Rule, using current
enforcement actions as examples, demonstrates why.42
As explained earlier, the first step in the burdenshifting framework of the Rule is for a plaintiff to show
that a policy or practice has a disparate effect on a protected group, or perpetuates racial segregation. In the
four cases mentioned at the start of this article—Jones v.
Travelers, Viens v. American Empire Surplus Lines Insurance
Co., Fair Housing Continuum v. International Catastrophe
Insurance Managers, LLC, and Brevard Neighborhood
Development Coalition v. International Catastrophe
Insurance Managers, LLC—the plaintiffs have alleged
that the defendant insurance companies failed to renew,
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canceled, or raised the premium for property insurance policies for multiunit apartment buildings after
discovering that the plaintiff landlords rented apartments to tenants participating in the Section 8 program, and that this practice has a discriminatory effect
on protected groups.43 These allegations are supported
through statistical information on the demographic
profile of Section 8 voucher-holders compared to the
demographic profile of the local or state population as a
whole.44 Similar comparisons can be made nationwide.
For instance, for the protected categories of race and
disability, the US population is approximately 13.2 percent Black or African American45 and 12.1 percent disabled,46 but Section 8 voucher-holders are 48 percent
Black or African American and 21 percent disabled.47
These statistics demonstrate the disparate impact that a
refusal to insure buildings with Section 8 tenants, or the
insurance of such buildings on less favorable terms, has
on federally protected groups. Such an underwriting
guideline discourages landlords from accepting Section
8 vouchers, ultimately making housing unavailable to
Section 8 voucher-holders, in violation of the FHA.
After a plaintiff has borne the burden of showing the
disparate effect of an insurers’ policy or practice, the
burden shifts to the defendant insurance company to
prove that there is a valid business justification for that
policy or practice. As none of the defendant insurers in
the federal or HUD cases explored here have yet had
to respond to the allegations against them or engage in
discovery, one can only speculate as to what their given
justifications will be. Additionally, as previously noted,
actuarial opinions are often considered by insurers to
be confidential and privileged, and thus not publicly
available.48
However, some insight may be gained by looking
at the validity of the underwriting guidelines that have
been used by insurers in the provision of homeowners’
insurance. Traditionally, insurers have used a variety of
underwriting guidelines to justify the failure to insure
homes in inner-city and majority African-American
neighborhoods. These include guidelines based on the
age of the home, the location of the home, the lifestyle of the home’s occupants, their credit history, and
employment stability.49 But as it turns out,
[u]nderwriting guidelines are typically not the
result of careful, statistical studies. Rather, they are
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often based on hunches and subjective stereotypes
about classes of consumers and types and geographic location of property. When underwriting
guidelines have been challenged, insurers rarely
have had data or actuarial analyses to support their
underwriting guidelines.50
If so many of the underwriting guidelines traditionally used by homeowners insurers bear no relationship
to risk, then one must question whether the same can
be said of the underwriting guidelines used to justify
the decision not to insure properties with Section 8
tenants. Minimal research is available on the risks, if
any, posed by the presence of Section 8 tenants.51 Some
studies do indicate that voucher-holders pose no higher
risk of crime than any other renter.52 For instance, there
is evidence that any apparent link between the number
of Section 8 voucher-holders in an area and an increasing crime rate results from voucher-holders moving
into neighborhoods where crime rates are high or rising, rather than voucher-holders causing the increased
crime.53 This is a logical pattern, because rents in such
neighborhoods are likely to be more affordable. As is
so often the case, correlation does not equal causation.54
In addition, the defenses that have been successfully
used by landlords in Section 8 disparate impact cases do
not hold for insurers sued on the same basis. In jurisdictions without source-of-income protections, plaintiffs
have attempted to charge landlords who choose not
to participate in the Section 8 program with discrimination, alleging that their refusal to accept Section 8
vouchers denies housing to protected groups on a
disparate basis.55 But courts have held that nonparticipation in the Section 8 program is a legitimate reason
for refusing to accept Section 8 tenants, because the
program is voluntary.56 Landlords have also cited the
red tape and requirements of the Section 8 program as a
reason for choosing not to accept vouchers.57 However,
when a landlord has made the decision to accept
Section 8 vouchers, the program’s voluntary nature
has no bearing on an insurance company’s decision
whether to insure the landlord’s property. Similarly,
insurers bear no burden of additional requirements or
regulations as a result of insuring a property that accepts
Section 8 tenants. If a landlord chooses to participate
in the Section 8 program, the reasons that would support nonparticipation simply do not justify an insurers’
refusal to insure that landlord’s property.
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Should the defendant insurers successfully prove a
valid business justification for their refusal to provide
insurance for properties with Section 8 tenants, or the
provision of such insurance on less favorable terms,
then the plaintiffs will still bear the ultimate burden
of proving that there is a less discriminatory means by
which insurers could serve the same interests. Again, it
is too early to speculate here what the plaintiffs might
put forward, as it will be dependent on the business
justification provided by the defendant insurers, as well
as information obtained during discovery in the case.
However, considering the subjective nature of many
underwriting guidelines, it seems that the plaintiffs
should be able to identify objective actuarial standards
that would allow insurers to properly measure risks,
and their associated costs, without also having such a
discriminatory impact on protected groups.
This analysis of some insurers’ differential treatment
of properties with Section 8 tenants demonstrates how
such a practice translates into disparate impact liability
under the FHA. Although it is possible that defendant
insurers will provide a valid business justification for
such discrimination, it seems unlikely, given the history
of such suits against homeowners insurers and the lack
of information pointing to any risks associated with the
presence of Section 8 voucher-holders.58
State and Local Statutes Outlawing
Source-of-Income Discrimination
Although the term “housing discrimination” immediately leads most people to think of the federal Fair
Housing Act, many states, counties, cities, and other
jurisdictions have statutes outlawing various forms of
housing discrimination, as well. Often, these statutes
contain even greater protections than the Fair Housing
Act. For instance, at least 12 states plus the District of
Columbia prohibit discrimination in housing based
on sexual orientation.59 Some major cities, including
New York, Atlanta, Chicago, and Seattle, have added
sexual orientation as a protected characteristic, as well.60
Similarly, some jurisdictions have extended their fair
housing laws to prevent discrimination based on a tenant’s lawful source of income.61 In most cases, “source
of income” is defined to include use of a Section 8
voucher in rental payments.62
In a jurisdiction outlawing discrimination based
on source of income (where a Section 8 voucher is
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considered a form of income), the refusal to insure
a property based on the presence of Section 8 tenants would constitute straightforward discrimination.
Therefore, any insurance company employing such
underwriting criteria opens itself up to litigation on
that basis.
Already, in Connecticut, a state court has held that
an insurer’s imposition of different terms and conditions of insurance based on the presence of Section 8
voucher-holders violates the state’s source of income
law.63 In Francia v. Mt. Vernon Fire Insurance Co., a
landlord seeking liability insurance for one of his rental
properties received two quotes from Mt. Vernon –
one premium if his property did not have any tenants
participating in the Section 8 voucher program, and a
higher premium if it did.64 In addition, Mt. Vernon
told the plaintiff that it would not provide insurance at
all if the percentage of Section 8 tenants at the property increased beyond 20 percent.65 The court held
that Connecticut’s fair housing law applied to general
liability insurance providers, drawing on federal case
law holding that the FHA applies to the discriminatory
pricing or denial of liability insurance to landlords, as
well as the public policy underlying the Connecticut
fair housing law.66 Because source of income is a statutorily protected category under that law, the court held
that “the plaintiff’s allegations against the defendants
come within the ambit of the Connecticut fair housing
laws.”67
The Francia decision demonstrates the risk insurance
companies run when they institute different terms and
conditions for insuring properties that have Section 8
tenants in states and localities with source-of-income
discrimination laws.68 To avoid this risk, insurers must
remain on top of which states, cities, counties, and other
jurisdictions have such laws—a list that is ever-changing.
For instance, in 2014, the Housing Choice Act went into
effect in Oregon, amending the state discrimination law
to include federal rental assistance payments as a “source
of income.”69 Additionally, Hawaii, Maryland, and New
York all had proposed legislation to include Section 8
vouchers under the definition of “source of income,”
but in each state the legislation has been carried over to
the next session or referred to committee.70 Similarly, in
March 2014, the New Hampshire state House approved
such a bill, but it has thus far failed to pass the state
Senate.71 Moreover, although the definition of “source
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of income” usually covers Section 8 vouchers, in some
localities, such as California, the source-of-income discrimination law does not include Section 8 within its
purview.72 Thus, not only do insurance companies need
to constantly track the shifting list of source-of-income
discrimination laws, but they must dig even deeper to
analyze and understand how each law applies to insurance underwriting decisions.

Thus, Section 8 discrimination is often simply race
discrimination in disguise. As one researcher has put it,

It would be more efficient and less costly to simply
do away altogether with discrimination against Section
8 voucher-holders in the provision of insurance. In
addition, based on the evidence indicating that the
presence of Section 8 voucher-holders at a property
poses no risk, doing away with this type of discrimination is a rational underwriting decision that would
increase insurers’ business opportunities.73

This connection between the term “Section 8” and
race is unsurprising, given the history in the United
States of the use of code words to express racially motivated community opposition to particular programs. In
the housing context, courts have recognized that terms
like “ghetto,” “crime,” “blight,” and “shared values”
are “nothing more than ‘camouflaged racial expressions.’ ”79 Similarly, courts have held that fears about
“jeopardized safety and falling property values,”80 and
greater burdens on community services and public
schools, are coded racial discrimination.81 Politicians,
too, have used racial code words such as “states’ rights,”
“forced busing,” and “welfare queen” to win elections
and foment popular support for conservative economic
programs.82 When a landlord or community expresses
opposition to “Section 8,” then, they could just as easily be expressing opposition to living among the people
that tend to use Section 8 vouchers, that is, nonwhites.

Section 8 Discrimination as a Proxy
for Other Forms of Discrimination
There is little to no literature regarding the insurance
industry’s treatment of properties that accept Section 8
vouchers. However, much has been written regarding
the discrimination faced by Section 8 voucher-holders
among landlords, as well as residents of the opportunity
areas to which the program is intended to give them
access.74 These fears about increased risks posed by
Section 8 voucher-holders tend to be based on negative stereotypes about the type of people who receive
Section 8 assistance. Landlords worry that Section 8
voucher-holders bring undesirable tenant behavior, or
they worry about the stigma attached to a program that
serves the poor, while residents of the neighborhood
fear that the presence of Section 8 tenants will cause
property values to decrease.75
Often, this discrimination against voucher-holders
is the result of intertwined negative stereotypes about
poverty and race, rather than actual evidence that
voucher-holders bring crime with them or cause property deterioration.76 For instance,
[i]n Boston, St. Louis, Baltimore, Chicago, and
Philadelphia, opposition to Section 8 has flared
up in neighborhoods where residents claimed
that recipients were responsible for rising rates of
crime and disorder. In many cases, further investigation revealed that the disruptive families were
not Section 8 recipients.77
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[d]iscrimination against Section 8 voucher holders can be used as a proxy for racial discrimination because many recipients are minorities.
Discrimination against the poor and discrimination against minorities are intertwined.78

If the attitudes of landlords and community members
towards Section 8 voucher-holders are largely based on
unfounded assumptions and negative stereotypes, and
are simply veiled racial bigotry, then it is conceivable
that insurers’ refusal to insure properties with Section 8
tenants is the result of the same biases.83 Such a conclusion lends further credence to the hypothesis that there
is no actuarial justification for underwriting guidelines
that consider Section 8 tenants an uninsurable risk. As
noted earlier, other evidence indicating that there is no
actuarial justification includes:
• the insurance industry’s history of racial discrimination generally;
• the historical use by housing industries of supposedly
“non-racial” factors to discriminate against racial
minorities;
• the fact that many insurance underwriting guidelines
do not have statistical support;
• the lack of industry trade literature on the subject
generally;
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• social science research refuting any connection
between crime and Section 8; and
• the lack of research suggesting any connection
between Section 8 and the most common insurance
losses, such as fire, weather, and water.
Additionally, discrimination against Section 8 in
the provision of insurance does not appear to be common, indicating that there is no objective basis for the
practice.
If Section 8 discrimination has no valid actuarial
justification, and is actually a proxy for other forms
of unlawful discrimination, and if Section 8 voucherholders tend to be concentrated in segregated, lowincome areas, then insurers’ practices bear a striking
resemblance to traditional redlining.84 No longer is an
insurance company assessing the risk of a specific property and making an underwriting decision on that basis,
but instead deciding that an entire neighborhood is
largely uninsurable. As discussed previously, such practices have long been illegal under the FHA. Cloaking
them under the guise of “legal” Section 8 discrimination does not relieve insurers from liability.
Conclusion
Though the Section 8 program began with lofty
goals of giving low-income families access to safe,
affordable housing and increasing integration, the program has not fully delivered on that promise. Voucherholders are often stymied by landlords who do not
participate in the program, communities who do not
want them, and the discomfort of being “pioneers” in
opportunity areas.
Insurers’ refusal to insure properties that accept
Section 8 tenants adds to these difficulties. Even landlords who may be willing to deal with the bureaucracy
and oversight involved in participating in the Section 8
program will be deterred from doing so if it means
forgoing the ability to insure their properties. Voucherholders will thus remain limited in their choices, stuck
with less scrupulous landlords in neighborhoods that
have been left behind and ignored. It is a race to the
bottom.
Moreover, such practices open insurers up to liability on multiple fronts. Disparate impact, whether at
the federal or state level, is here to stay, and Section 8
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discrimination has a disparate effect on protected
classes. It is also highly questionable whether there is
any valid business justification for underwriting guidelines that deem Section 8 tenants an uninsurable risk.
The refusal to insure properties with Section 8 tenants
violates a list of constantly changing source-of-income
protection laws in multiple states and localities, as
well. In addition, Section 8 discrimination is likely a
proxy for other forms of illicit discrimination which,
if uncovered, could lead to charges of intentional
discrimination.
For all of these reasons, insurers would do well to
reevaluate their policies regarding the Section 8 program. Not doing so invites avoidable, potentially costly
risks. More importantly, it further limits the options
of people who have few options already. Rather than
buttress economic and racial segregation in the United
States, property insurers would benefit themselves,
their clients, and Section 8 participants by doing away
with such discrimination.
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